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NAFTA’'s Shadow of Obstruction

Investor rights in the expired North American Free
Trade Agreement continue to undermine democrat-
ic decision-making and climate policy in Mexico,
Canada, and the United States

By Stuart Trew, Manuel Pérez-Rocha, and Karen Hansen-Kuhn
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Anti-NAFTA demonstrators stand outside the building where the NAFTA renegotiations are being held in Ottawa, Ontario,
September 26, 2017. LARS HAGBERG/AFP via Getty Images

Summary

International investment treaties and investor-state dispute settlement (ISDS)
play increasingly prominent roles in debates about the climate crisis and
government efforts to mitigate greenhouse gas emissions. Around the world,
states and international governance bodies are warming to the understanding
that investment treaties threaten progress on decarbonization, sustainable
development, and the achievement of human rights.” Even in places where

1 See, for example: “Human rights-compatible international investment agreements,”
United Nations General Assembly (A/76/238), July 27, 2021; “Climate Change 2022:
Mitigation of Climate Change,” Working Group Il Contribution to the Sixth Assessment
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countries have taken steps to roll back ISDS, as in North America with the
passage of the US-Mexico-Canada Agreement (USCMA), corporate lawsuits
against democratically enacted energy and climate policies continue to put a
chill on government action.

This report looks at three such cases launched in the past two years against
Canada, the United States, and Mexico under the expiring ISDS process in
the North American Free Trade Agreement (NAFTA). These disparate cas-
es include: TC Energy’s $15 billion challenge to the Biden administration’s
cancellation of the Keystone XL tar sands pipeline; a dispute from Koch
Industries involving the cancellation of cap-and-trade in the Canadian prov-
ince of Ontario; and about a half dozen energy- and mining-related ISDS
cases from Canadian and US firms against Mexico, of which we will high-
light the Finley Resources case.

What unites these ISDS cases, besides their links to energy and climate pol-
icy, is that they should not have been possible to begin with. They can only
move forward because of a “legacy” provision that temporarily extended
NAFTA's Chapter 11 investment provisions in the replacement USMCA.

As such, these cases—and the Keystone XL dispute in particular—provide a
lesson for countries seeking to exit investment treaties and free trade agree-
ments containing ISDS: unless unreasonable sunset periods are rolled back
or canceled alongside ISDS, the threat of investment arbitration to climate
action will linger.

NAFTA's ISDS legacy

ISDS is a system of private arbitration available to foreign investors for set-
tling disputes with governments over public policy choices, legal outcomes,
and other measures taken by federal and sub-federal host state actors.
These ISDS cases are decided by private tribunals managed by undemocrat-
ic, supranational institutions such as the International Centre for Settlement
of Investment Disputes (ICSID), which is part of the World Bank.2 While do-
mestic courts may balance corporate and other public interests in disputes

Report of the Intergovernmental Panel on Climate Change, Chapter 14, Page 71.

2 As of July 2022, ICSID was the administering institution in 761 of 1,229 known
ISDS arbitrations since 1987, according to the Investment Policy Hub of the United Nations
Conference on Trade and Development. The Permanent Court of Arbitration housed the

second most cases during the same time period (217). See https://investmentpolicy.unctad.
org/investment-dispute-settlement.
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related to government actions, ISDS tribunals are under no such obligation.
In practice, they offer foreign investors access to a privileged sphere of in-
ternational law, subservient to corporate profits, in which human rights and
environmental law play a lesser role.

The ISDS system grew out of international investment treaties signed by
Germany, the United Kingdom, and the United States in the second half of
the 20th century to protect private investment in former western colonies.
The treaties achieve this by transposing Western private property rights onto
countries whose legal systems, and political priorities, may be quite differ-
ent. In other words, ISDS was an insurance policy for western corporate
interests against nationalist or developmentalist policies in newly liberated
countries. Countries whose policies interfered with the profit-making plans
of foreign investors and firms could be held financially liable by opaque su-
pranational tribunals in the ISDS system.

In the mid-1990s, this neocolonialist legal innovation was incorporated

into the North American Free Trade Agreement, in large part to help lock

in neoliberal economic reforms in Mexico. NAFTA thereby became the first
free trade agreement to incorporate ISDS —and the first to bind two devel-
oped countries (Canada and the United States) to its disciplinary logic. Since
NAFTA, successive Canadian, US, and Mexican governments have expand-
ed the reach of ISDS further into hundreds of other trade and investment
treaties. They did this even as all three countries were being pummeled by
corporate NAFTA lawsuits against reasonable, non-discriminatory policy
choices.?

Recognizing the faults of this system, countries have begun to withdraw
from or renegotiate investment treaties to preserve policy space and avoid
growing penalties dished out by unaccountable international tribunals rigged
for corporations. ISDS cases often result in damages against the state that
surpass the ability of medium- and lower-income countries to pay.

In one recent case, an ISDS tribunal ordered the Pakistani government to
pay an Australian joint venture involving a Canadian mining company nearly
$6 billion in alleged lost profits for denying a permit to construct a gold and
copper mine in Baluchistan province. This ruling would force Pakistan to pay
out nearly two percent of its GDP to foreign investors for simply denying

3 The CCPA tracks Canada’s ISDS record in regular reports on cases filed against
Canada under NAFTA and Canadian investor-state cases filed abroad. See Scott Sinclair,
“The Rise and Demise of NAFTA Chapter 11" (April 2021) and Hadrian Mertins-Kirkwood,
“On the Offensive” (May 2022). The United States is the least-sued NAFTA country under
the agreement’s ISDS process and has never lost a case.
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them the right to a new mine. As a result, Pakistan tried to overturn the case
and take a stand against international investment agreements, including

by starting to terminate its 23 bilateral investment treaties. However, after
President Imran Khan was ousted in 2022, a new Pakistani government
relented and issued the permit.* In these scenarios, ISDS can also be used
as a stick by western investors to bully global south countries into actively
harmful policies.

More recently, a US company has sued Honduras for $10.7 billion for cancel-
ing the “model cities” program of the previous government.? This incredible
sum is equal to over a third of Honduras’ yearly public spending and would, if
awarded, penalize the country for not granting a corporation a tax haven with-
in which to exploit workers. These deregulated and highly privatized free trade
zones are opposed by local communities, human rights groups, and fair trade
advocates for their effects on the livelihoods and human rights of millions of
citizens and especially Afro-descendant people who live near these zones.t

All of these issues alone would be enough to question the ISDS regime. Yet,

it gets even worse when it comes to the climate crisis. ISDS creates problems
for governments as they begin to seriously lower greenhouse gas emissions
and transition away from fossil fuels. In April 2022, the Intergovernmental
Panel on Climate Change (IPCC) acknowledged the threat of ISDS in a work-
ing group paper, which read: “[I]nternational investment agreements may lead
to ‘regulatory chill’, which may lead to countries refraining from or delaying
the adoption of mitigation policies, such as phasing out fossil fuels.”

An October 2022 report of the French High Council on Climate similarly noted
that the ISDS process in the Energy Charter Treaty (ECT) “has brought about a
greater risk of loss of sovereignty for signatory States in developing or imple-
menting their energy and climate policies, resulting in numerous cases and ar-
bitration judgments that conflict with the decisions of domestic and European
courts.””

4 Manuel Pérez Rocha, “Ousted Pakistani Leader Was Challenging Investment
Treaties That Give Corporations Excessive Power,” Inequality.org, 2022: https://inequality.
org/research/pakistan-khan-investment-treaties/.

5 Prospera Newsroom, “$10.775 Billion Claim Filed Against Government of
Honduras,” December 20, 2022:
https://prospera.hn/news/press-releases/10-775-billion-claim-filed-against-government-of-
honduras.

6 Susannah Moody, “Honduras sees DR-CAFTA disputes loom,” Global Arbitration
Review, November 11, 2022.
7 French High Council on Climate, “Report on the Modernisation of the Energy

Charter Treaty,” October 2022, p.1: https://www.hautconseilclimat.fr/wp-content/
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Over the past six months, many European countries have left the ECT due to
the frequent use of its ISDS regime by fossil fuel companies to punish gov-
ernments for environmental protection measures.

The potential liability that the thousands of investment treaties around the
world create for climate action is estimated to be as high as $340 billion.s
This figure does not even account for ISDS claims that could arise from gov-
ernment efforts to lower emissions from environmentally harmful activities
outside the fossil fuel sector, including intensive agriculture and deforesta-
tion. In Canada, for example, foreign (mostly US) investors have won ISDS
cases related to:

¢ the regulation of harmful chemicals and toxic waste exports;

® routine bureaucratic and administrative decisions;

* the expansion of private property rights to publicly owned water and
timber;

e provincial governments exercising their right to refuse contentious devel-
opment proposals;

¢ |ocal economic development requirements on access to publicly owned
natural resources; and

¢ an independent environmental assessment that rejected a quarry propos-
al based on community values.®

NAFTA Claims Measure Challenge

Environmental protection
Resource management
Administration of justice
Health care, pharmaceuticals
Agricultural, industrial policy
Trade remedies

Land use planning

Financial regulation, taxation

Other

uploads/2022/10/2022-10-19-TCE_HCC_EN.pdf.

8 Kyla Tienhaara et al., “Investor-state disputes threaten the global green energy tran-
sition,” Science, Vol. 376, Issue 6594, pp. 701-703.
9 List adapted from Scott Sinclair, “The Rise and Demise of NAFTA Chapter 11,”

Canadian Centre for Policy Alternatives, April 2021, p. 11.
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NAFTA Claims by Measure Challenged, to
December 2020

Number of claims

Other

Financial regulation, taxation

Land use planning

Trade remedies

Agricultural, Industrial policy

Health care, pharmaceuticals

Administration of justice

Resource management

Environmental protection

Source: Scott Sinclair, “The Rise and Demise of NAFTA Chapter 11,” Canadian Centre for Policy

Alternatives, April 2021
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@ Dismissed
@ State wins
@ State loses

Settlement (compensated)
@ Settlement (uncompensated)

0 0 0

Canada Mexico United States

Decided Cases By Country

Decided Dismissed | State State Settlement Settlement

cases by wins loses (compensat- (uncompen-

country, to ed) sated)

December

2020

Canada 5 6 5 5 3

Mexico 2 8 5 0 0

United States | 3 7 0 0 0

Source: Scott Sinclair, “The Rise and Demise of NAFTA Chapter 11,” Canadian Centre for Policy

Alternatives, April 2021.
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When the USMCA replaced NAFTA in July 2020, ISDS rights were with-
drawn for US investors in Canada and Canadian investors in the United
States, as negotiated, while Mexico agreed to somewhat more limited
investment protections for US firms operating in the country. Under this
newly fragmented regulatory space, Canada and the US can legitimately
claim to “have strengthened our government'’s right to regulate in the pub-
lic interest, to protect public health and the environment,” as one Canadian
official put it." Mexico, on the other hand, remains open to US-based ISDS
disputes in many circumstances and the full range of Canadian-based ISDS
claims under the Comprehensive and Progressive Agreement for Trans-
Pacific Partnership (CPTPP). The result is a more overtly neocolonial relation-
ship between North and South on the continent—one clearly rigged against
Mexico and in favor of multinationals.

Today, most post-NAFTA investment treaties contain a sunset or “zombie”
clause whereby investment protections and ISDS persist for 10 to 20 years
in the event the treaty is canceled. NAFTA does not have such a clause, so

it is strange that all three countries committed to protecting so-called leg-
acy investments for an additional three years (through July 2023) after the
agreement expired with the USMCA's coming into force in July 2020. Article
14-C-1 of the new agreement states: “Each Party consents, with respect

to a legacy investment, to the submission of a claim to arbitration in accor-
dance with Section B of Chapter 11 (Investment) of NAFTA 1994.”

Due to the 90-day mandatory cooling off period between filing a notice to
bring an ISDS case forward and an official notice of NAFTA arbitration, “leg-
acy” investors have until the end of April to lodge new claims. Last year, law
firms offering ISDS-related services to investors, corporations and govern-
ment ramped up their advertising in articles urging companies to get their
NAFTA legacy claims in before the deadline.” There are at least eight current
claims, but this number could balloon in the coming months, especially in
Mexico, where the government is pursuing an activist-developmentalist en-
ergy and agricultural policy designed to increase democratic control of the
food, fossil fuel, mineral, and electricity markets.

10 Office of the Prime Minister of Canada, “Prime Minister Trudeau and Minister
Freeland speaking notes for the United States-Mexico-Canada Agreement press
conference,” October 1, 2018: https://pm.gc.ca/en/news/speeches/2018/10/01/
prime-minister-trudeau-and-minister-freeland-speaking-notes-united-states

11 For example, see: Luis Enriqgue Graham et al., “Investors must act quickly or forfeit
their rights to claims under soon expiring NAFTA Chapter 11,” Hogan Lovells, October 19,

2022: https://www.engage.hoganlovells.com/knowledgeservices/news/investors-must-act-
quickly-or-forfeit-their-rights-to-claims-under-soon-expiring-nafta-chapter-11/
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Even at the current legacy caseload, the NAFTA experience with ending the
ISDS regime, albeit in a limited way for two of the three countries, should be
a lesson for other countries that investment treaty sunset clauses must be
dealt with to truly defuse the risk to climate policy.

We will examine three high-profile cases in the US, Canada, and Mexico

to show why that is the case. In Mexico, current legacy cases involving tax
and land disputes are a further warning about the overreach of ISDS and the
financial liabilities it can create for countries looking to crack down on tax
avoidance, or secure more equitable resource extraction terms with foreign
multinationals.

Legacy case studies

TC Energy Corporation and TransCanada Pipelines Limited v. United
States (ICSID Case No. ARB/21/63)

Tribunal panelists:

Eduardo Zuleta, President of the Tribunal

Henri C. Alvarez QC, Arbitrator (Canadian)

John R. Crook, Arbitrator (U.S.)

Claimants’ lawyers: Sidley Austin LLP

Notice of intent to file a NAFTA Chapter 11 lawsuit: July 2, 2021
Consultations with Canada per NAFTA Article 1118: September 17, 2021
Request for NAFTA “legacy” arbitration: November 22, 2021

Tribunal formally constituted: September 21, 2022

Alleged NAFTA breaches: Article 1102 (national treatment), Article 1103
(most-favored-nation treatment), Article 1105 (minimum standard of treat-
ment), and Article 1110 (uncompensated expropriation).

Compensation sought: $15 billion, plus interest calculated from the date

of the breach until the date of payment, and the costs of arbitration in-
cluding attorneys’ fees and other expenses.

Opposition to the proposed Keystone XL pipeline, which sought to trans-
port diluted bitumen from Alberta, Canada, across the United States down
to the Gulf Coast of Texas, galvanized climate activists, farmers, Indigenous
communities and their allies in both countries into protesting against the
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pipeline. First Nations people in Canada raised alarms about the devastation
that would result from increased tar sands extraction, while US Indigenous
communities, farmers and environmentalists pointed to the threat of pipe-
line leaks to the essential Ogallala Aquifer, one of the world’s largest sources
of freshwater. The public protests focused attention on the dangers of con-
tinued reliance on fossil fuels. Dozens of actions ranging from mass arrests
to media outreach led to the eventual withdrawal of construction permits by
the US government.™

That cancellation should have been the end of the story, but the legal bat-
tle continues to this day. The Canadian firms TC Energy Corporation and
TransCanada Pipelines Limited filed a “legacy” complaint in December 2021
against the US government under NAFTA's expiring ISDS provisions. The
firms are demanding more than $15 billion in compensation for Keystone's
cancellation, asserting that the revocation of the permit to building the pipe-
line was unfair and driven by partisan politics rather than environmental
policy.”

In their November 2021 request for NAFTA arbitration, the firms describe

a “drama” that unfolded in three acts. First, the process leading to the
November 2015 decision by the Obama administration to deny a construc-
tion permit for the Keystone XL pipeline and the firms’ subsequent filing of
an ISDS request for arbitration in June 2016. Second, the presidential decree
issued by Donald Trump in January 2017 inviting the companies to reapply
for a permit, granted in 2019, on condition that they drop the ISDS lawsuit.™
Finally, the decision by President Biden to once again withdraw approval

for the project in January 2021 as part of Executive Order 13990, in which
Biden states, “Leaving the Keystone XL pipeline permit in place would not be

12 Jeff Brady and Neela Banerjee, “Developer Abandons

Keystone XL Pipeline Project, Ending Decade-Long Battle,” NPR,

June 9, 2021, https://www.npr.org/2021/06/09/1004908006/
developer-abandons-keystone-xl-pipeline-project-ending-decade-long-battle

13 TC Energy Corporation and TransCanada Pipelines Limited v. United States of
America (ICSID Case No. ARB/21/63): https://icsid.worldbank.org/cases/case-database/
case-detail?CaseNo=ARB/21/63.

14 John T. Bennett, “Trump Boasts of Forcing Canadian Firm to
Drop Keystone Lawsuit,” March 22, 2017: https://rollcall.com/2017/03/22/
trump-boasts-of-forcing-canadian-firm-to-drop-keystone-lawsuit/.

15 Executive Order on Protecting Public Health and the Environment and Restoring
Science to Tackle the Climate Crisis, January 20, 2021, Section 6. https://www.white-
house.gov/briefing-room/presidential-actions/2021/01/20/executive-order-protecting-pub-
lic-health-and-environment-and-restoring-science-to-tackle-climate-crisis/
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consistent with my Administration’s economic and climate imperatives.”

TC Energy asserts that environmental reviews showed the pipeline to be
safe and that it would not increase greenhouse gas emissions since the
same oil would simply reach its destination by other means. That's a big
leap in logic, as the increased availability of oil transportation infrastructure
is itself a key driver of new oil production and investment. In addition to
the State Department’s findings and evidence submitted by environmental
groups of the emissions associated with the project, recent leaks in other
TC Energy sponsored pipelines also disprove the supposed safety of the
pipeline."”

In 2019, just hours after an environmental hearing on the safety of the
Keystone XL extension, the existing TC Energy Keystone pipeline spilled
4,515 barrels of oil into rural wetlands in North Dakota.’®s A Government
Accountability Office study found that over the last five years, Keystone's
record of oil spills was “worse than the national average.”™ Sierra Club’s
Catherine Collentine commented at the time of the North Dakota spill: “We
don’t yet know the extent of the damage from this latest tar sands spill, but
what we do know is that this is not the first time this pipeline has spilled
toxic tar sands, and it won't be the last. We've always said it's not a ques-
tion of whether a pipeline will spill, but when, and once again TC Energy has
made our case for us.”?

Despite the leaky pipelines, TC Energy claims the decision was unfair. They
assert the cancellation violates NAFTA Articles 1102 and 1103 on national

16 TC Energy Corporation,TransCanada PipeLines Limited Claimants, v.The
Government of the

United States of America Respondent.REQUEST FOR ARBITRATION, November 22, 2021,
https://www.state.gov/wp-content/uploads/2022/05/TCE-v-US-Request-for-Arbitration-
Nov-22-2021.pdf

17 See, for example, Celia Llopis-Jepsen, “The Keystone operator must repay some
— not all — of the tax dollars spent on its Kansas oil spill,” KCUR/NPR, January 13, 2023:
https://www.kcur.org/news/2023-01-13/the-keystone-operator-must-repay-some-not-all-of-
the-tax-dollars-spent-on-its-kansas-oil-spill.

18 Phil McKenna, “Keystone Pipeline Spills 383,000 Gallons of Oil into North

Dakota Wetlands”, Inside Climate News, Nov. 1, 2019. https://insideclimatenews.org/
news/01112019/oil-spill-keystone-pipeline-tar-sands-north-dakota-wetlands-kxl/

19 Pipeline Safety: Information on Keystone Accidents and DOT Oversight, U.S.
Government Accountability Office, GAO-21-588, Jul 22, 2021. https://www.gao.gov/
products/gao-21-588

20 Keystone Pipeline Spills Unknown Amount of Qil in North Dakota, Sierra
Club, October 30, 2019. https://www.sierraclub.org/press-releases/2019/10/
keystone-pipeline-spills-unknown-amount-oil-north-dakota
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treatment and most-favored nation treatment, since other similar US-based
pipelines continue to operate, and Article 1110 on expropriations because
of the effect on future lost earnings. TC Energy’s ISDS case focuses on the
claim that its investments were not given fair and equitable treatment (FET)
per NAFTA Article 1105 on the minimum standard of treatment that states
must provide to foreign investors.

A general view shows an oil sands mining operation and facility near Fort McKay, Alberta, on September 7, 2022. (Photo by
ED JONES/AFP via Getty Images)
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FET is a vague standard that has been interpreted broadly by ISDS tribunals
to include a requirement that states meet investors’ “legitimate expecta-
tions,” including expectations of a stable business environment. Efforts to
limit the minimum standard of treatment (MST) in post-NAFTA treaties to
clear violations of customary international law have produced inconsistent
results during litigation, with tribunals relying on ISDS precedent to allege
the evolving and expanding nature of investor protections.2’ NAFTA tribu-
nals, for example, have unevenly applied a 2001 interpretive note, agreed
upon by all three countries, aimed at narrowing how tribunals should inter-
pret the minimum standard of treatment definition in Article 1105."2

On the same day that TC Energy and TransCanada filed their first NAFTA

21 Wolfgang Alschner, Investment Arbitration and State-Driven Reform, Oxford
University Press, October 2022.
22 Stuart Trew, “The clear-cut case against ISDS with Indonesia,”

Monitor magazine, November 24, 2022: https://monitormag.ca/articles/
the-clear-cut-case-against-isds-with-indonesia/.
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ISDS case in 2016, they also filed suit in Texas District Court.z In that case,
the companies asserted that congressional authority under the Commerce
Act should override presidential authority over the national interest involved
in the cross-border pipeline. They eventually lost that suit, but the point is
that the companies recognized and utilized existing legal mechanisms to
make their case in US courts. It is increasingly hard to argue that they also
need recourse to supranational protection through ISDS.

Commenting in The Guardian on TC Energy's earlier 2016 ISDS case, Bill
McKibben, the founder of the environmental group 350.0rg, predicted,
“This isn't going to get the pipeline built...The idea that some trade agree-
ment should force us to overheat the planet's atmosphere is, quite simply,
insane.”?

In June 2021, TC Energy formally canceled its plans to build the pipeline,
which should have been the end of the saga, yet strangely, it also an-
nounced it was moving forward with a new ISDS case. Shortly after, the
government of Alberta submitted its own ISDS case for $1.3 billion to recov-
er incentives made through the Alberta Petroleum Marketing Commission
(APMC) to support the tar sands extraction and pipeline. The Alberta gov-
ernment announced that investment in March 2020,% just months before
USMCA replaced NAFTA, and during a US presidential campaign in which
Biden and other Democratic candidates indicated their opposition to ISDS.
Kyla Tienhaara of Queen’s University points out that the Alberta case is
especially dubious, since it potentially leaves “Alberta’s taxpayers worse off
considering the high cost of ISDS proceedings.”?

23 TransCanada Keystone XL Pipeline, Lp and TC Oil Pipeline Operations Inc.,
Plaintiffs, v. John F. Kerry, Secretary of the Department of State; Loretta E. Lynch,

Attorney General of the United States; Jeh Charles Johnson, Secretary of the Department
of Homeland Security; and Sally Jewell, Secretary of the Department of the Interior,
Defendants, Defendants’ Reply in Support Of Their Motion To Dismiss or, in the Alternative,
for Summary Judgment and Opposition to Plaintiffs’ Cross Motion for Summary Judgment,
6/2/2016, https://www.state.gov/wp-content/uploads/2019/05/38-Keystone-reply-and-oppo-
sition-brief.pdf

24 Suzanne Goldenberg, “Keystone XL company takes legal action after Obama
‘overstepped authority’”, The Guardian, 6 January 2016, https://www.theguardian.com/
environment/2016/jan/06/keystone-xl-transcanada-lawsuit-obama-nafta

25 Kyla Tienhaara, “The tale of the dead oil pipeline and the zombie trade agreement,”
The Monitor, Canadian Centre for Policy Alternatives, 3 December 2021, https://monitor-
mag.ca/articles/the-tale-of-the-dead-oil-pipeline-and-the-zombie-trade-agreement

26 Provincial investment kick-starts KXL pipeline, March 31, 2020, https://www.alber-
ta.ca/release.cfm?xID=69965D6D6EE7A-92F8-DD89-BBBIE1FE323BD2DD

27 Tienhaara, 3 December 2021.
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The Keystone XL NAFTA case seems to rest on the idea that business as
usual is the law of the land, even when rising temperatures, droughts and
floods plague those very lands. Contrary to their statements, the pipeline
was never on solid ground in terms of the spills and emissions generated
by the tar sands. The companies had decades of warnings of the reasons
to abandon the project, both based on science and the public imperative to
change course to address climate change.

The new lawsuit is a warning of the lasting legacy of legitimizing ISDS in
past trade agreements—and the foolishness of continuing those provisions
as governments around the world take action to transition to cleaner energy,
lower emissions and respect for the heritage of our lands and environments.
In January, the Biden administration challenged TC Energy’s right to bring
its legacy case forward on the grounds that the USMCA “legacy” clause is
reserved for investment disputes related to alleged infractions before NAFTA
was replaced in July 2020. While it would be a relief for the tribunal to agree
with this view, it's far from clear it would, since the USMCA is vague on this
point.

Finley Resources Inc., MWS Management Inc., and Prize Permanent
Holdings, LLC v. United Mexican States (ICSID Case No. ARB/21/25)

Tribunal panelists:

Manuel Conthe (Spain), President of the Tribunal

Franz X. Stirnimann Fuentes, Arbitrator (Peruvian, Swiss)

Allan Pellet, Arbitrator (French)

Claimants’ lawyers: Holland and Knight

Request for NAFTA “legacy” arbitration: March 25, 2021

Tribunal formally constituted: October 22, 2021

Alleged NAFTA breaches: Article 1102 (national treatment), Article 1103

(most-favored-nation treatment), and Article 1105 (minimum standard of
treatment).

Compensation sought: $100 million.

Of the three NAFTA countries, Mexico was by far the most harmed from
the decision to extend NAFTA's ISDS for an additional three years into the
USMCA. The legacy clause of the new deal has become an essential tool in
the full assault against Mexican energy sovereignty reforms under the presi-
dency of Andrés Manuel Lopez Obrador (AMLO).

NAFTA's Shadow of Obstruction



16

In May 2021, Mexico passed a law that gives increased power to the state
to participate in the oil and gas sector, including by enabling the govern-
ment to intervene in private oil and gas projects in cases of imminent threats
to energy security or to the economy. In a reversal of recent policy trajec-
tories favoring foreign private capital, under the new law Mexico's publicly
owned and operated oil and electricity companies are given primacy in the
development of Mexico's energy future.z

This was a break with the previous regime where dozens of foreign com-
panies began entering Mexico's oil and gas sector after President Felipe
Calderdn’s unpopular energy reforms in 2013.2 These reforms aimed to
break state-owned oil company Pemex'’s control over energy by privatizing
the power and electricity sectors and opening the country to foreign inves-
tors. In those intervening years after Calderdn’s reform, more than 100 oil
contracts were issued to budding Pemex rivals.® As a result, Mexico end-
ed up exporting crude oil cheaply and having to import refined gasoline at
higher prices. This absurd situation was why AMLO decided to repair six
refineries in Mexico and build a new one (Dos Bocas), and even to buy one
in Texas.

These moves aimed at energy sovereignty and maximum benefits for
Mexico have been interpreted in the US and Canada merely as an effort to
increase fossil fuel production to the detriment of well-meaning private solar
and wind producers. “Both (U.S) President (Joe) Biden and | are going to
be... fairly clear with President Lopez Obrador that this... needs to be under-
stood as a way to help Mexico develop, a way to continue to draw in invest-
ments from companies in Canada and the United States,” said Canadian
Prime Minister Trudeau on his way to attend the North American Leaders’

28 See, for example, Isabelle Rousseau, “Mexico’s Energy Policies During the
Presidency of Andrés Manuel Lépez Obrador: Sovereignty and Security,” Center for Energy
and Climate, July 2021: https://www.ifri.org/sites/default/files/atoms/files/rousseau_mexi-
co_energy_policies_2021.pdf.

29 Dolia Estevez, “Most Mexicans Oppose President Pena Nieto’s Plans To Open Up
Pemex To Private Investment,” Forbes, June 26, 2013: https://www.forbes.com/sites/dol-
iaestevez/2013/06/26/most-mexicans-oppose-president-pena-nietos-plans-to-open-up-pe-
mex-to-private-investment/?sh=15f2b0d51a4b

30 Asociacion Mexicana de Empresas de Hidrocarburos, “La industria petrolera
informa que al 1° de septiembre del 2021, de los 111 contratos celebrados, 31 contratos
producen mientras que el resto continua en exploraciéon,” September 16, 2021: https://
www.amexhi.org/comunicados/la-industria-petrolera-informa-que-al-10-de-septiembre-del-
2021-de-los-111-contratos-celebrados-31-contratos-producen-mientras-que-el-resto-conti-
nua-en-exploracion/.
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Summit in Mexico City in January.®

But as analyst Kurt Harckbarth explains, “all this amounts to a public-re-
lations scam.”?? Mexico's efforts to secure its domestic energy situation
through nationalization do not preclude an expansion of cleaner types of
energy as well, which are well established in the country. Indeed, much of
the interest of US and Canadian firms in investing in Mexican energy is also
in fossil fuels.

The United States and Canada have both separately requested consultations
with Mexico on the energy reforms under USMCA's state-to-state dispute
settlement process in Chapter 31. A loss for Mexico could result in punitive
tariffs of between $10 billion and $30 billion.3

However, it is unclear whether these cases can move forward given that
Mexico achieved recognition in Chapter 8 the USMCA of its “Direct,
Inalienable, and Imprescriptible Ownership Of Hydrocarbons.” The agree-
ment clearly states, “In the case of Mexico, and without prejudice to their
rights and remedies available under this Agreement, the United States and
Canada recognize that: (a) Mexico reserves its sovereign right to reform its
Constitution and its domestic legislation.”

Table: ISDS cases against Mexico in the oil, gas, mining and energy
sectors, 2016-22

Plaintiff com- | Initi- | Nationality | Treaty |Sec- |Status |Amount
pany ated | of compa- tor Claimed
ny
Legacy Vul- 2018 | U.S. NAFTA [ Min- |Pending [$500M
can/Calizas ing
Industriales
del Carmen
(CALICA)
31 Steve Scherer, “Canada will seek progress in dispute over Mexican energy policies

at summit, Trudeau says,” Reuters, January 6, 2023: https://globalnews.ca/news/9393144/
canada-mexico-energy-policies-dispute-justin-trudeau/.

32 Kurt Hackbarth, “Big Qil: Plundering our Floundering Planet,” México Solidarity
Project, November 21, 2021.
33 Nacha Cattan and Max de Haldevang, “Mexico is seen risking $30 billion hit in US-

Canada trade spat,” Bloomberg, July 21, 2022.
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PACC Off- 2018 | Singapore | BIT Oil Decided |$227M
shore Hold- in Favor |(com-
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Services LTD tor awarded
$6M)

Alicia Grace 2018 | U.S. NAFTA | Qil Pending |$700M
and others
Odyssey Ma- [2019 |U.S. NAFTA [ Min- |Pending |$3,5B
rine Explora- ing
tion
First Majestic | 2020 [ Canada NAFTA/ [ Min- | Pending [ $500M
Silver Corp. /21 USM- |ing

CA

legacy
Finley Re- 2021 | U.S. NAFTA/ | Qil Pending |$100M
sources and USM-
others CA

Legacy
Coeur Mining | 2022 | U.S. NAFTA/ | Min- | Pending | $45M
Inc. USM- |ing

CA

legacy

Sources: International Center for Settlement of Investment Disputes, UNCTAD Investment Policy Hub.
The table includes only Oil, gas, mining and energy claims that have proceeded to the request-for-ar-
bitration stage.

Hence, investors, under the advice of big law firms, are taking matters into
their own hands.

The main oil and gas lobby group in the United States, the American
Petroleum Institute, has sent letters to Mexican and US leaders expressing
concern that regulatory and constitutional reforms by the Mexican govern-
ment discriminate against US investors and violate the USMCA. “These
targeted actions against APl member companies likely contravene Mexico’s
USMCA commitments to accord non-discriminatory treatment with respect
to the trade in goods (Article 2.3), investment (Article 14.4), and the sales
and purchases of state-owned enterprises and designated monopolies
(Article 22.4),” reads a letter dated May 2021. “These actions also appear to
violate additional rules related to investment, including the minimum stan-
dard of treatment (Article 14.6), and they could also result in unlawful indi-
rect expropriations (Article 14.10)."3

34 American Petroleum Institute letter to Secretary Blinken, Secretary Granholm,
Secretary Raimondo, and Ambassador Tai: https://www.api.org/-/media/Files/News/Letters-
Comments/2021/API_Letter USMCA%20_May_2021.pdf
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Mexico is now fighting several suits related to energy and natural resource
reforms during the early USMCA period. One, filed on May 12, 2021, comes
from a group of US oil and gas firms including Finley Resources Inc., which
won two oil tenders and negotiated a third drilling service contract with
Mexico's state-run firm Pemex. Finley et al. argue that Mexico violated their
investor protections under NAFTA by failing to honor certain contractual
agreements and allegedly favoring domestic firms since AMLO pledged

to regain energy resources reviving Pemex and the state-owned utility
Comisién Federal de Electricidad (CFE).

Finley Resources lawyer said that “Mexico promised that Finley's invest-
ments would be protected,” and that instead, the country’s courts provided
“little to no movement” on the dispute while Mexican oil service compa-
nies that made similar claims received more favorable treatment. To Finley,
Pemex failed to pay for services provided by the companies, while other
contracts were not honored by Mexico.®

U.S. President Joe Biden (C), Canadian Prime Minister Justin Trudeau (R) and Mexican President Andres Manuel Lopez
Obrador (L) walk in the Cross Hall prior to a North American Leaders’ Summit (NALS) at the White House November 18,
2021 in Washington, DC. (Photo by Alex Wong/Getty Images)

35 Marianna Parraga and Gary McWilliams, “U.S. oil service group seeks $100 million
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The ISDS news site Investment Arbitration Reporter reported that the Finley
case “appears to be the second claimant invoking this legacy provision in a
claim against Mexico, after the Canadian miner First Majestic Silver, whose
ICSID claim against Mexico was lodged earlier this year.”

First Majestic is demanding $500 million in compensation for Mexican tax
reforms aimed at recuperating lost taxes in the mining sector due to alleged
tax evasion. “All too often, foreign mining companies use legal loopholes

or manipulate mineral production data to pay less tax to the Mexican tax
authorities, or they demand the reimbursement of the deductible part of the
tax amount,” explains Maria Teresa Gutiérrez-Haces, senior researcher at the
Institute of Economics Research of the Universidad Nacional Autonoma de
Meéxico, in a recent article. “Such is the case of First Majestic Silver, which
Mexican tax authorities accuse of altering the prices of silver extraction
since 2002, thereby evading full taxes.”3¢ In November 2022, US firm Coeur
Mining launched a similar legacy claim against Mexico to dispute these tax
recovery measures.¥’

It seems likely that other spurious cases could arise as the April 2023
deadline for filing legacy cases nears. Last November, the Michigan-based
Access Business Group (ABG) filed a notice of intent to submit a NAFTA leg-
acy claim against Mexico in relation to a dispute over a large industrial ven-
ture. The private firm, owner of Amway-Nutrilite, is demanding a staggering
$3 billion in compensation for the alleged expropriation of land on which

its business depends. The land was returned to local community members
after a decades-long campaign to reassert their legal title. This return was
supported by the Mexican government, which has been fulfilling a decree
of President Lazaro Cardenas since 1939 to return common lands (ejidos) to
peasants and rural workers.3® This last suit is remarkable both for the size of
the potential award but also as a rare case involving public lands.

Due to the extension of ISDS for three years after the replacement of NAFTA
by the USMCA, Mexico's energy sovereignty, entrenched in Chapter 8 of the

from Mexico in arbitration claim,” Reuters, May 18, 2021.

36 Maria Teresa Gutiérrez-Haces, “Public resources, private profits,” CCPA Monitor,
November-December 2022.

37 Mining-related ISDS cases are prevalent in Latin America and comprise the vast
majority of known Canadian ISDS lawsuits abroad under Canadian bilateral investment
treaties. See: Jen Moore and Manuel Pérez Rocha, “Extraction Casino,” a joint publica-
tion of MiningWatch Canada, Institute for Policy Studies, and the Center for International
Environmental Law, April 2019; Hadrian Mertins-Kirkwood, “On the Offensive,” Canadian
Centre for Policy Alternatives, May 2022.

38 Silvia Ribeiro, “La larga lucha de San Isidro,” La Jornada, July 16, 2022.
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USMCA, will continue to be subjugated by the investment protection clauses
of NAFTA. The Mexican experience is a clear warning to other lower-income
and developing countries who are looking to exit ISDS treaties that the sun-
set clauses in these treaties must also be eliminated or otherwise neutralized
to avoid needless costs and risks associated with post-treaty ISDS claims.

Koch Industries, Inc. and Koch Supply & Trading v. Canada (ICSID Case
No. ARB/20/52)

Tribunal panelists:

Eduardo Zuleta, President of the Tribunal

Henri C. Alvarez QC, Arbitrator

Andrea K. Bjorklund, Arbitrator

Claimants’ lawyers: Steptoe & Johnson

Notice of intent to file a NAFTA Chapter 11 lawsuit: February 20, 2020
Consultations with Canada per NAFTA Article 1118: May 2020
Request for NAFTA “legacy” arbitration: December 20, 2020

Tribunal formally constituted: April 27, 2021

Alleged NAFTA breaches: Article 1105 (minimum standard of treatment)
and Article 1110 (direct and indirect expropriation)

Compensation sought: $31,322,474.62

Given Canada’s track record as the most sued North American country
under NAFTA's ISDS process, it was on trend for Canada to become the
target of the first USMCA “legacy” case in late 2020. The case pits Koch
Industries, a climate-denying fossil fuel trader, against the cancellation of a
Canadian environmental measure that modestly increased costs to business
as a way of incentivizing lower economy-wide carbon emissions.

In June 2018, a newly elected conservative government in the Canadian
province of Ontario, hostile to carbon pricing, made good on a promise to
scrap the provincial cap-and-trade program, which had been in place only
since January 2017. The move had little popular support and the government
was later found to have violated the province's environmental laws by not
consulting the public first before acting.® Yet, it went through nonetheless.
As their name suggests, cap-and-trade systems cap and gradually reduce the

39 Paola Loriggio, “Hardly anyone supported Doug Ford’s decision to scrap cap and
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total allowable carbon emissions each year across industries covered by the
system. Companies with emissions above the industry cap must purchase
credits, or allowances to continue polluting, while companies with lower
carbon emissions are offered credits. These allowances are exchanged on a
carbon market, with governments issuing additional allowances throughout
the year.* The international use of carbon markets is expanding despite their
questionable efficacy in lowering overall emissions.*

The 2018 post-election Ontario legislation dismantling the program allowed
for some of the previous participants to receive compensation for some of
their now unusable carbon credits. However, this excluded so-called market
participants such as Koch Supplies & Trading (KS&T). As Canada notes in its
February 2022 response to Koch's NAFTA lawsuit, the provincial legislation
establishing cap-and-trade clearly states there is no right to compensation
for any losses incurred through participation in the program and that there
can be no expropriation under Ontario law. This approach mirrors other inter-
national cap-and-trade programs.

Nonetheless, prior to launching its NAFTA case, the US corporation pleaded
multiple times for compensation, even as it reiterated its opposition to the
concept of cap-and-trade in a submission to the Ontario government on the
legislation cancelling the program itself. According to Koch’s October 2021
memorial on the merits of its NAFTA case, a director of policy in the Ontario
premier’s office told the company that if they wanted their money back, they
should sue the federal government under NAFTA. Thus, they did.

In their request for arbitration under the NAFTA “legacy” clause of the
USMCA, KS&T and parent company Koch Industries jointly claim that the
Ontario government’s cancellation of cap-and-trade resulted in the unlawful
expropriation (direct and indirect) of the firms’ investments and violated the
minimum standard of treatment guarantee in chapter 11 of NAFTA. The firms
are demanding about $31 million in compensation for the alleged value of
carbon allowances purchased in the province’s final cap-and-trade auction in
May 2018. As is standard, KS&T is also asking the NAFTA tribunal to award
interest on that sum and for Canada to pick up the company’s legal fees for

trade in Ontario, commissioner says,” The Canadian Press, January 17, 2019.

40 Details of Ontario’s cap-and-trade system can be found at this archived provincial
government website: https://www.ontario.ca/page/cap-and-trade-ontario.

41 Lisa Song, “Cap and Trade Is Supposed to Solve Climate Change, but Oil and Gas
Company Emissions Are Up,” ProPublica, November 15, 2019: https://www.propublica.org/
article/cap-and-trade-is-supposed-to-solve-climate-change-but-oil-and-gas-company-emis-

sions-are-up.
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bringing the dispute forward.#

The Koch NAFTA lawsuit is problematic for a number of reasons. First, it is
an example of a foreign company attempting to use ISDS to win rights or
privileges not available to domestic firms engaged in similar activities. As
Koch notes in its memorial on the merits of the case, while Ontario’s cap-
and-trade cancellation law indemnified the province from domestic legal
action, “it is not true from the perspective of international law.” The Ontario
legislation clearly precluded any opportunity for participants to file expro-
priation claims in the courts that relate to changes to the cap-and-trade
system. The special treatment granted multinationals under ISDS has united
opponents of investment arbitration across the political spectrum.

Second, it is not at all clear why the Ontario government should have to
compensate Koch for essentially speculative losses. As mentioned above,
KS&T acted as a market participant in the Ontario program, purchasing
emissions allowances in auctions over the course of 2017 and 2018. These
allowances were then resold on the open carbon trading market to compa-
nies whose emissions were above Ontario’s annual cap. INVISTA, a Koch
subsidiary with chemical manufacturing plants in Maitland and Kingston,
Ontario, was one beneficiary of this legal emissions trade, according to
Koch’s memorial on the merits.

After Ontario’s system was fully integrated with similar cap-and-trade
regimes in California and Quebec in January 2018, Canadian Koch affili-
ates were able to purchase Ontario carbon allowances for high-emitting
California affiliates and vice versa, with KS&T in prime position to facilitate
those trades. In fact, as Canada’s counter-memorial points out, buying
Ontario credits for its California companies was Koch’s primary aim in par-
ticipating in the Ontario allowances auctions. Koch was also looking to profit
off speculative emissions trading with other, often non-emitting “market
participants” in the system.

Third, Koch should have seen the Ontario cap-and-trade cancellation com-
ing, given that polls were indicating an election win for the Conservative
Party, which was promising to kill the program. As a hedge, KS&T could
have skipped the May 2018 carbon allowance auction altogether. As
Canada’s counter-memorial notes, the company also had time between June
11, when the Ontario allowances were deposited into its account, and June

42 ICSID, “Koch Industries Inc. & Koch Supply & Trading, LP v. Canada: Request
for Arbitration,” December 7, 2020: http://icsidfiles.worldbank.org/icsid/I[CSIDBLOBS/
OnlineAwards/C9375/DS17196_En.pdf.
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15, when California blocked carbon-trading with Ontario, to shift its new
Ontario allowances to California’s carbon market but did not avail itself of
the option.® What's more, the amount sought by KS&T in the NAFTA law-
suit is a tiny fraction of Koch'’s annual revenues of $115 billion in 2020. The
company could easily write off its losses in Ontario, as the many other mar-
ket and emitting cap-and-trade participants caught up in the cancellation will
have to do. All in all, Koch is arguing that there is no business environment
where they can fail.

The fourth problematic aspect of the Koch NAFTA legacy case is the com-
pany’s claim that its minimum standard of treatment (MST) guarantees in
Article 1105 of NAFTA were also violated. “NAFTA tribunals have...recog-
nized that Article 1105(1) encompasses a State’s obligation to ensure regula-
tory fairness and predictability to investors, which includes the need to avoid
sudden and arbitrary modifications of the legal environment of the invest-
ment,” says the Koch memorial on merits.

As mentioned above, while the NAFTA parties dispute this interpretation of
MST, tribunals have agreed with it in past decisions. Tax measures and envi-
ronmental policies that treat domestic and international investors exactly the
same have been deemed to breach the international investor’s right to have
their “legitimate expectations” met under MST and “fair and equitable treat-
ment” clauses under investment treaties. In fact, Spain has been ordered to
pay more than 1.2 billion euros (US$1.22 billion) to foreign investors so far
after changes to the government'’s solar power payments to private energy
firms triggered a wave of ISDS cases.*

The Ontario government’s cancellation of cap-and-trade was perceived by
environmental groups as a step back for climate action or at least for climate
financing in the province. Nonetheless, contrary to Koch’'s assertions of arbi-
trariness and abruptness, the decision was advertised in advance and legiti-
mately taken by a government with other public priorities. Governments will
need to take similarly decisive, though more effective, public action to phase
out fossil fuels and rein in greenhouse gas emissions if we hope to meet our
climate obligations. NAFTA's legacy to the world—the normalization of ISDS
in thousands of treaties—was to put a chill on government decision-making
while providing regulatory certainty to climate criminals like Koch.

43 Government of Canada, “Counter-memorial on jurisdiction and the merits,”
ICSID Case No. ARB/20/52, p. 111: http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/
OnlineAwards/C9375/DS17715_En.pdf.

44 Lucia Barcena and Fabian Flues, “From solar dream to legal nightmare,”
Transnational Institute, May 31, 2022.
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Conclusion and
recommendations

This report has highlighted how NAFTA's expiring investor-state dispute
settlement process continues to obstruct national energy and climate policy
under the “legacy” provisions of the replacement USMCA. Total claims for
compensation under these legacy ISDS cases are pushing $20 billion and
we have likely not seen the end, as law firms continue to urge investors to
file their notices of intent to launch NAFTA arbitration before the April dead-
line. The NAFTA experience is clear proof that countries must not only exit
treaties containing ISDS but also neuter the sunset clauses in these treaties
to reclaim their policy space so that we can quickly and affordably address
the climate crisis.

In early November, ahead of the COP27 climate summit in Egypt, each of

the author’s organizations endorsed a global statement on ISDS signed by
over 380 international organizations.* “\We must urgently get rid of the ISDS
system,” it read. “The evidence of years of damage to the environment, land,
health, and self-determination of peoples all around the world is stark, and
the renewed urgency of the climate imperative is beyond doubt. Reform
proposals are weak, ineffective, and totally inadequate for what is needed.
Governments must take immediate action to put an end to the risks of ISDS.”

To conclude, we therefore repeat the demands from international civil so-
ciety for our countries to move beyond the steps they have already taken
away from the ISDS regime by removing it from the USMCA. Practically this
would mean that all countries, including the three NAFTA parties, must:

e Stop negotiating, signing or ratifying new agreements that include ISDS,
as the Australian government has just committed to doing;*

45 Statement as published by Bilaterals.org https://www.isds.bilaterals.
org/?statement-on-isds-and-climate.

46 In a November 2022 speech on the Australian government’s new trade policy,
Senator Don Farrell stated: “Ensuring the benefits of trade flow to the Australian com-
munity also means we maintain Australia’s right to regulate key social policy areas like
health, the environment and issues affecting First Nations Australians in all our trade
agreements.... And it means preserving the Government’s ability to govern in the nation-
al interest. To that end, we will not include investor-state dispute settlement in any new
trade agreements.” See: https://www.trademinister.gov.au/minister/don-farrell/speech/
trading-our-way-greater-prosperity-and-security.
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Stop joining existing agreements that include ISDS, such as the Energy
Charter Treaty or Comprehensive and Progressive Agreement for Trans-
Pacific Partnership (CPTPP), and remove the ISDS process from these
agreements;

Stop extending existing agreements to include ISDS, such as the
Regional Comprehensive Economic Partnership (RCEP) or African
Continental Free Trade Area (AfCFTA);

Terminate or exit existing agreements with ISDS, including all Canadian,
Mexican and US free trade agreements and bilateral investment treaties
with middle- and lower-income countries;

Withdraw from, and withhold consent to, the use of ISDS;

Leave ICSID and promote national and regional options for the resolution
of disputes between investors and the state;

Give primacy in investor-state disputes to the protection of human and
environmental rights, natural resources and ecosystems, and basic hu-
man needs such as energy, food, public services;

Explore alternatives to ISDS, including investment risk insurance, inter-
national collaboration to strengthen domestic legal systems, and human
rights mechanisms; and

Demand and regulate responsible behavior from transnational companies
in areas such as labor, social, and environmental rights consistent with
the highest standards between trading partner countries.
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